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United States Court of Appeals for the | 
District of Columbia 


A District Court of the United States for the 

District of Columbia 

Civil Action No. 328 

P orfikio U. Sevilla, Plaintiff, 

v. 

Joaquin M. Elizalde, Defendant . 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint 

Filed October 17 1938 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 328 

P orfirio U. Sevilla, 630 Fifth Avenue, New York City, New 

York, Plaintiff, 


v. 


Joaquin M. Elizalde, Shoreham Hotel, Washington, D. C., 

Defendant. 

The complaint of Porfirio U. Sevilla respectfully shows 
to the court as follows: 

1. The plaintiff is a citizen of the Commonwealth of the 
Philippines, temporarily residing in New York City, New 
York, for business reasons. This action is brought on be¬ 
half of the plaintiff and all other citizens of the Common- 
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wealth of the Philippines as a class and the plaintiff shows 
to the court that the members of such class are so numer¬ 
ous that it is impossible to bring them all before the court. 

2. The defendant, Joaquin M. Elizalde, is a citizen of the 
Commonwealth of the Philippines, temporarily residing in 
the District of Columbia. The defendant is purporting to 
be the Resident Commissioner of the Commonwealth of the 
Philippines to the United States of America. 

3. The provisions of Chapter 84, Section 7, Paragraph 
(5) of 48 Stat. 460, provides, in substance, that the Gov¬ 
ernment of the Commonwealth of the Philippines shall 
select a Resident Commissioner to the United States and 
that such Resident Commissioner shall be the representa¬ 
tive of the Government of the Commonwealth of the Philip¬ 
pine Islands, and shall be entitled to official recogni- 

2 tion as such by all departments upon presentation to 
the President of credentials signed by the Chief 
Executive of the Commonwealth of the Philippines. Said 
Resident Commissioner under said Act of Congress shall 
have a seat in the House of Representatives of the United 
States with the right of debate but without the right of 
voting. 

Chapter 390, Section 4, of 48 Stat. 879, provides: 

“No person shall be eligible to election as Resident Com¬ 
missioner who is not a bona fide elector of said islands and 
who does not owe allegiance to the United States and who 
is not more than thirty years of age and who does not read 
and write the English language.’’ 

Article VI, Section 2, of the Constitution of the Com¬ 
monwealth of the Philippines provides: 

“No person shall be a Member of the National Assembly 
unless he has been five years a citizen of the Philippines, is 
at least thirty years of age, and, at the time of his election, 
a qualified elector, and a resident of the province in which 
he is chosen for not less than one year immediately prior 
to his election.” 

Section 2 of the “Ordinance Appended to the Constitu¬ 
tion” of the Commonwealth of the Philippines provides as 
follows: 

“Pending the final and complete withdrawal of the Sov¬ 
ereignty of the United States over the Philippines, there 
shall be a Resident Commissioner of the Philippines to the 
United States who shall be appointed by the President of 
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the Commonwealth of the Philippines with the consent of 
the Commission on Appointments. ...” 

Article VI “Legislative Department” Section 7 of the 
Constitution of the Commonwealth of the Philippines pro¬ 
vides, in substance, that the National Assembly shall elect 
from among its members a Commission on Appointments 
to consist of twenty-one members. 

The plaintiff is advised, believes and believing avers that 
the Commission on Appointments of the Commonwealth of 
the Philippines has not given its consent to the appoint¬ 
ment of the defendant to hold the office of Resident Com¬ 
missioner to the Government of the United States. 

3 4. Article I, Section 2, Paragraph 2, of the Con¬ 

stitution of the United States provides that no per¬ 
son shall be a representative who shall not have attained 
to the age of twenty-five years and been seven years a citi¬ 
zen of the United States. 

5. Until September 8, 1938, defendant has always been 
a citizen of the Republic of Spain. On September 8, 1938, 
the defendant became a naturalized citizen of the Com¬ 
monwealth of the Philippines. On September 29, 1938, the 
President of the Commonwealth of the Philippines pur¬ 
ported to appoint the defendant as Resident Commissioner 
of the Commonwealth of the Philippines to the United 
States of America, and the defendant accepted said pur¬ 
ported appointment and he will now attempt to exercise the 
duties of said office in the United States, and the defendant 
has been allocated a suite of rooms in the new House Office 
Building, and the defendant will attempt to take a seat in 
the House of Representatives when Congress convenes in 
January of 1939, and the defendant will attempt to par¬ 
ticipate in the debates of the House of Representatives on 
the floor of the said House and the defendant will attempt 
to enjoy the privileges and immunities which ordinarily at¬ 
tach to the office of a member of the House of Representa¬ 
tives in the United States Congress unless it is judicially 
determined by this court that the defendant has not the 
lawful right under the Constitution and laws of the United 
States and the Commonwealth of the Philippines to hold 
and exercise the office and its responsibilities or to enjoy 
the privileges and immunities of said office. 

6. The plaintiff is advised, believes and believing avers 
that the defendant does not possess the qualifications 
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requisite to the office of Resident Commissioner of the 
Commonwealth of the Philippines to the United States of 
America, and that any attempt on the part of the defen¬ 
dant to exercise the powers and responsibilities of 
4 said office or to enjoy the privileges or immunities of 
said office is a usurpation of power on the part of the 
defendant and is an encroachment upon the inherent right 
of the citizens of the Commonwealth of the Philippines to 
have their officials, including the Resident Commissioner 
of the Commonwealth of the Philippines to the United 
States, selected from among that class of citizens which is 
eligible to hold said office under the Constitution and laws 
of the United States and the Constitution and laws of the 
Commonwealth of the Philippines. 

WHEREFORE, THE PREMISES CONSIDERED, 
plaintiff prays: 

1. That a summons be issued directed to the defendant, 
Joaquin M. Elizalde, requiring him to appear herein on a 
day certain and answer exigencies of this complaint and 
otherwise abide by and comply with the orders of the court. 

2. That the defendant, Joaquin M. Elizalde, be enjoined 
and restrained pendente lite and permanently from exer¬ 
cising the powers and performing the functions of the of¬ 
fice of Resident Commissioner of the Commonwealth of the 
Philippines to the United States; or in the alternative, that 
the defendant, Joaquin M. Elizalde, be enjoined and re¬ 
strained from exercising the powers and performing the 
functions of the office of Resident Commissioner of the 
Commonwealth of the Philippines to the United States un¬ 
til the Congress of the United States convenes in January, 
1939. 

3. That this court adjudge that the defendant, Joaquin 
M. Elizalde, does not possess the legal qualifications 
requisite to the office of Resident Commissioner of the Com¬ 
monwealth of the Philippines to the United States. 

4. That the court enter a Declaratory Judgment holding 
that the defendant, Joaquin M. Elizalde, does not possess 
the legal qualifications requisite to the office of Resident 
Commissioner of the Commonwealth of the Philippines to 
the United States. 

PORFIRIO U SEVILLA 

H. L. McCORMICK 

Attorney for Plaintiff 
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5 District of Columbia : ss 

Porfirio U. Sevilla, being first duly sworn, deposes and 
says that he has read the foregoing Complaint by him sub¬ 
scribed, and that the matters therein stated are true to the 
best of his knowledge, information and belief. 

PORFIRIO U. SEVILLA 

Subscribed and sworn to before me this 17th day of Oc¬ 
tober, 1938. 

DORIS M. CLAXTON 
Notary Public (Seal) 

Special Appearance 

Filed November 2 1938 
* * # 

Come now Attorneys Hawes and Walsh and enter their 
appearance as follows: 

We, as attorneys for defendant in this cause enter our 
special appearance for the purpose of moving this court to 
dismiss complaint of plaintiff showing there is no juris¬ 
diction in this court over the subject matter thereof. 

HAWES & WALSH 
By RAYMOND A WALSH 

Attorneys for Defendant. 

LT. COL. FRED W. LLEWELLYN, 

Lt. Col. Judge Advocate 
General*s Dept., United States 
Army. 

MAJOR J. F. REYNOLDS SCOTT, 

Major, Judge Advocate General*s 
Dept., United States Army. 

Of Counsel. 


6 Defendants Motion to Dismiss 

Filed November 2 1938 

• • • 

Defendant moves the court as follows: 

(1) To dismiss the action because the complaint raises a 
political and not a judicial question and the court is with¬ 
out jurisdiction over the subject matter; 
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(2) To dismiss the action for the reason that both plain¬ 
tiff and defendant are neither citizens of the United States 
nor aliens but by the express language of the complaint, 
and in fact, are citizens of the Commonwealth of the Philip¬ 
pine Islands and that as such their rights and interests in 
the subject matter are defined and established by the Con¬ 
stitution, law and statutes of the Commonwealth of the 
Philippines and determinable, if in controversy, by proper 
process under that government ; 

(3) To dismiss the action for the reason that determina¬ 
tion of the qualification of defendant with respect to the 
office to which he has been appointed is within the exclusive 
determination of the House of Representatives where un¬ 
der the law, if qualified, he is entitled to a seat; 

(4) To dismiss the action because the complaint states 
no case or controversy between the parties; 

(5) To dismiss the action because complaint shows no 
facts constituting sufficient interest of plaintiff entitling 
him to relief; 

(6) To dismiss the action for the reason that plaintiff 
neither alleges nor shows any irreparable injury, actual or 
threatened, by reason of any of the matters set forth or 
averred; 

(7) To dismiss the action as the declaratory judgment 
sought by the complaint lies beyond the power of this court 

to confer under any provision of the judicial code; 
7 (8) To dismiss the action for the reason that the 

relief prayed for would be a judicial interference 
with a lawful administrative or appointive power over 
which the court is without jurisdiction. 

Respectfully submitted, 

HAWES & WALSH 
By RAYMOND A WALSH 

Attorneys for Defendant. 

LT. COL. FRED W. LLEWELLYN, 

Lt. Col., Judge Advocate GeneraVs 

Dept., United States Army. 

MAJOR J. F. REYNOLDS SCOTT, 

Major, Judge Advocate GeneraVs 

Dept., United States Army. 

Of Counsel . 
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Order Dismissing Complaint 

Filed November 21 1938 

# • * 

Defendant’s motion to dismiss complaint herein, coming 
on to be heard on the 21st day of November, 1938 before 
this court, and the court having heard and considered the 
arguments and the authorities submitted by the parties in 
respect to said motion and being fully advised of the sub¬ 
ject matter therein, and determining that complaint herein 
(1) raises a political and not a judicial question over which 
the court has no jurisdiction; (2) shows insufficient inter¬ 
est in plaintiff to warrant equitable intervention and (3) 
states no controversy between the parties, 

Now, therefore, it is hereby ordered that the complaint 
of plaintiff herein be and it is hereby dismissd for the rea¬ 
sons set forth. 

Dated this 21st day of November, 1938. 

0 R LUHRING 
District Judge 


8 Notice of Appeal 

Filed December 8 1938 

* • * 

Notice is hereby given this 8" day of December 1938, that 
Porfirio U. Sevilla hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 21st day of Novem¬ 
ber, 1938, in favor of Joaquin M. Elizalde against said 
Porfirio U. Sevilla 

H. L. McCORMICK 
Attorney for Plaintiff 


Memorandum 

DECEMBER 8—1938. 

Bond on appeal ($250.00)—filed. 
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Assignments of Error. 

Filed December 12 1938 

# * # 

The Court erred in the following particulars: 

1. In holding that the complaint raises a political and not 
a judicial question over which the Court has no jurisdiction. 

2. In holding that the Court is without jurisdiction. 

3. In holding that the complaint shows insufficient inter¬ 
est in the plaintiff to warrant equitable intervention. 

4. In holding that the complaint states no controversy 
between the parties. 

5. In dismissing the complaint. 

H. L. McCORMICK 
Attorney for Plaintiff 


9 Designation of Record on Appeal 

Filed December 12 1938 

• • • 

The Clerk will please include in the record on appeal the 
following: 

1. Complaint for Injunction to Restrain Defendant From 
Acting as Resident Commissioner From the Philippines. 

2. Special Appearance of Hawes & Walsh. 

3. Defendant’s Motion to Dismiss. 

4. Order Dismissing Complaint. 

5. Notice of Appeal. 

6. Notation of Filing of Appeal Bond. 

7. Assignments of Error. 

8. This Designation. 

H. L. McCORMICK 
Attorney for Appellant, 
Porfirio U. Sevilla 
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10 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 9, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 328, Civil Action, 
wherein Porfirio U. Sevilla is Plaintiff and Joaquin M. 
Elizalde is Defendant, as the same remains upon the files 
and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 13th day of January, 1939. 

C E STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7323 Porfirio U. Sevilla, Ap¬ 
pellant, vs. Joaquin M. Elizalde United States Court of 
Appeals for the District of Columbia Filed Jan 14 1939 
Joseph W. Stewart Clerk 
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IN THE 


HmteiJ States Court ol Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 7323. 


Porfirio U. Sevilla, Appellant, 


v. 

Joaquin M. Elizalde, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


This case is here on appeal from the action of the 
District Court in sustaining a motion to dismiss the 
complaint. 

PROCEEDINGS IN THE LOWER COURT. 

The appellant instituted this action below by the lil- 
ing of a complaint in which he alleged, in substance, 
that, 

He is a citizen of the Commonwealth of the 
Philippines. The action was brought on be¬ 
half of the plaintiff and all of the citizens of 



tlic* Commonwealth of the Philippines as a 
class, which class is so numerous that it is im¬ 
possible to briii*'- them all before the court. 

The defendant below, appellee here, is a cit¬ 
izen of the Commonwealth of the Philippines 
who is purporting to be the Resident Com¬ 
missioner of the Philippines to the United 
States. 

Chapter 84, Section 7, Paragraph (.">) of 48 
Stat. 4(>0, provides, in substance, that the gov¬ 
ernment of the Commonwealth of the Philip¬ 
pines shall select a Resident Commissioner to 
the United States and that such Resident 
Commissioner shall be the representative of 
tin* government of the Commonwealth of the 
Philippines and shall be entitled to official rec¬ 
ognition as such by all the departments upon 
presentation to the President of credentials 
signed by the Chief KxOcutive of the Philip¬ 
pines. Tin* Resident Commissioner is en¬ 
titled to a seat in the Mouse of Representa¬ 
tives of the United States Congress with the 
right of debate but without the right of vote. 

The complaint also set up the qualifications 
for being a member of the legislative body of 
the Philippines as defined by the Constitution 
of the Philippines. The Constitution pro¬ 
vides, Article VI, Section 2, that no one shall 
be a member of the National Assembly unless 
he has been five years a citizen of the Philip¬ 
pines, is at least thirty years of age, and at 
the time of his election a qualified elector and 
a resident of the province in which he is 
chosen for not less than one vear immediatelv 
prior to his election. 

The Constitution of the Philippines, Article 
VI, Section 7, provides that the National As¬ 
sembly shall elect from among its members a 
Commission on Appointments to consist of 
twenty-one members. The Commission on 


Appointments of the Philippines has not 
given its consent to the appointment of 
Elizalde to hold the office of Resident Com¬ 
missioner to the United States. 

The complaint further avers that until Sep¬ 
tember 8, 1938, Eli/.aide had always been a 
citizen of the Republic of Spain; that on Sep¬ 
tember 8, 1938, he became a naturalized citi¬ 
zen of the Philippines and that on September 
39th, 1938, the President of tile Philippines 
purported to appoint him to the office of Res¬ 
ident Commissioner to the United States, and 
that Elizakle would attempt to exercise the 
duties of the office and would enjoy all of the 
privileges and immunities of the office unless 
it were judicially determined that he has not 
the lawful right under the Constitution and 
laws of the United States and the Common¬ 
wealth of the Philippines to hold and exercise 
the office and its responsibilities or to enjoy 
the privileges and immunities of the office. 

The complaint further avers that Elizalde 
does not possess the qualifications requisite to 
the office of Resident Commissioner of the 
Philippines and that any attempt on his part 
to exercise the powers and responsibilities of 
the office or to enjoy the privileges and im¬ 
munities of the office is a usurpation of power 
on his part and is an encroachment upon the 
inherent right of the citizens of the Philip¬ 
pines to have their officials, including the Resi¬ 
dent Commissioner, selected from among that 
class which is eligible to hold office under the 
Constitution and laws of the United States, 
and the Constitution and laws of the Common¬ 
wealth of the Philippines. 

The complaint prayed that Elizalde be en¬ 
joined and restrained from exercising the 
powers and exercising the functions of the 
office and that the court adjudge him to be 


without the legal qualifications requisite to 
the office, or in the alternative that the court 
enter a declaratory judgment holding that 
Klizalde does not possess the legal qualifica¬ 
tions requisite to the office. 

The defendant filed a motion to dismiss. In this 
state of the record and in considering the motion to 
dismiss the court must assume that the plaintiff rep¬ 
resents all of the citizens of the Philippines as a class: 
that the defendant does not possess the qualifications 
to entitle him to membership in the legislative As¬ 
sembly of the Philippines, and that he does not possess 
the qualifications requisite to be a member of the 
House of Representatives of the United States; that 
he does not possess the qualifications required of one 
holding the office of a Resident Commissioner of tin* 
Philippines to the United States but that he will exer¬ 
cise all of the powers and responsibilities, and enjoy 
the privileges and immunities of the office, unless he is 
restrained from so doing by the court. 

Upon considering the motion to dismiss, the District 
Court dismissed the complaint on the grounds (1) that 
the question involved is political and not judicial, (2) 
that the plaintiff does not have sufficient interest to 
maintain the suit, and (.*1) that the case involves no 
controversy between he parties. 

ARGUMENT. 

The bill of complaint avers and the motion to dis¬ 
miss admits that a continuing wrong exists and will 
continue to exist without the intervention of an arm 
of the government. 

This case does not deal with the right of a man who 
lias been duly elected to the Constitutional office of a 
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member of the House of Representatives to have that 
body alone pass upon his election or his qualifications. 
In that situation, the Constitution, recognizing that 
such an individual must present his qualifications to 
the House of Representatives before he can officially 
exercise any of the powers of the office, has wisely pro¬ 
vided that the House of Representatives alone may 
pass upon his qualification to hold the office and to be 
a member of that body. There is no such Constitu¬ 
tional prohibition in this case. The defendant docs not 
purport to hold an office created by the Constitution, 
and the court in this case is not asked to perform a 
function which the Constitution has reposed in an 
equal coordinate branch of the government. It can not 
be asserted that the defendant, as Resident Commis¬ 
sioner of the Philippines, is a public officer of the 
United States or that the right to hold that office in¬ 
volves a political question to be determined by any co¬ 
ordinate branch of the United States Government. All 
of the cases which involve so-called political issues pre¬ 
sent a situation where an exercise of jurisdiction by a 
court would result in an interference by one equal co¬ 
ordinate branch of the government with the functions 
of another equal coordinate branch of the government. 
This case does not involve that situation and the prin¬ 
ciple upon which the so-called political cases rest is 
not applicable to any situation except the narrow one 
presented in those cases. The Philippine Islands do 
not bear to the United States the same relation as that 
borne by one of the States, and the Resident Commis¬ 
sioner of the Philippines does not represent a State 
or the people of a State, and the determination of his 
right to exercise the powers and prerogatives of the 
office of Resident Commissioner does not interfere with 
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the right of the people of a State to have the House of 
Representatives pass upon the qualifications of their 
Representative in Congress. 

Indeed, the only power granted by the Constitution 
to the House of Representatives in this field is found 
in Article I, Section 5, Clause 1 of the Constitution, 
which provides “each Housq shall be the judge of the 
. . . qualifications of its own members, . . . ” 

The defendant is not and cannot be a member of 
the House of Representatives. Article I, Section 2, 
clause 1 of the Constitution provides that “The House 
of Representatives shall be composed of members 
chosen ... by the people of the several States, . . . ” 
The defendant has not been chosen by the people of 
one of the States. 

Article I, Section 2, clause 2 of the Constitution pro¬ 
vides “No person shall be a representative who shall 
not have . . . been seven years a citizen of the United 
States, and who shall not, when elected, be an inhab¬ 
itant of that State in which he shall be chosen.” 

The defendant is not a citizen of the United States 
and is not an inhabitant of : one of the States, and he 
has not been elected to office from one of the States. 
In this situation, he is precluded by the Constitution 
from being a member of the House of Representatives. 
Since he is not a member of the House of Represen¬ 
tatives, it is apparent that the House does not possess 
the authority to pass upon his qualification to hold the 
office of Resident Commissioner. The House has only 
the power to pass upon the qualifications of its own 
members. 
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Since There is no Appeal to Congress, it is 
Necessary for the Plaintiff to Appeal to a 
Court for Relief. 

It is thus apparent that the question presented by 
this complaint is judicial rather than political and that 
its determination by the court will not invade or usurp 
the functions, duties or powers of an equal coordinate 
branch of the government. 

An analysis of the cases which are usually cited as 
being typical of the so-called political cases will show 
that the principle above adverted to is present in all of 
these decisions. 

Luther v. Borden, 7 How. 1, involves the question as 
to which of two state governments was authorized to 
function in Rhode Island. The Supreme Court held 
that the question was one to be solved by the legisla¬ 
ture of the state acting under the statutes and the 
Constitution of that State. A decision by the court 
would have invaded the legislative province of the 
state legislature. 

Giles v. Harris, 189 U. S. 475. This was a bill in 
equity to compel the Board of Registrars to enroll a 
negro upon the voting list. The court properly held 
that the political right to vote should be accorded by 
the legislative and political departments of the govern¬ 
ment in accordance with the provisions of the Consti¬ 
tution and that the court could not act without invad¬ 
ing the power granted to the legislative or executive 
branches of the government under Article IV, Section 
4 of the United States Constitution. 

In Green v. Mills, 69 Fed. 852, a bill was filed seeking 
to enjoin a County Supervisor of Registration from 
performing the duties prescribed by the state regis¬ 
tration laws. The bill was dismissed because the court 
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did not have power to interfere with the political func¬ 
tions prescribed by the legislature and carried out 
by the executive to secure the registration and voting 
of the citizens of the state. 

In Markert v. Sumter County, 60 Fla. 328, the state 
law required an election to determine a proposed 
change in the county seat and provided that the 
County Commissioners should canvass the returns of 
the election. A bill was filed to test the validity and 
regularity of the election. The court held that an elec¬ 
tion was a political contest and its determination must 
be left to the other branches of the government. 

In Heffran v. Hutchins, 160 Ill. 550, a fire chief sought 
an injunction to restrain the mayor from ousting him 
from his office. The court held that it could not inter¬ 
fere with the public duties of the other departments of 
government. 

In Shoemaker v. City of Des Moines, 129 Iowa 244, 
the plaintiff sought an injunction to restrain the city 
from carrying out its contract for the purchase of 
voting machines. The bill was dismissed because the 
court refused to supervise the acts of the executive 
branch of the government. Whether ballots or election 
machines were used was of no consequence. Each is 
merely a means of accomplishing a political right, 
namely, the right of voting. 

There have been numerous cases in which the courts 
have been asked to assist candidates for election to the 
United States Senate or the House of Representatives. 
In each case the court has refused to act, because under 
Article I, Section 5 of the Constitution, each House of 
Congress is the sole judge of the election returns and 
qualifications of its members, and the court could not 
act without usurping the powers expressly delegated 
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to Congress by the Constitution. As typical of these 
cases arc the following: 

Keogh v. Horner, 8 Fed. Supp. 933. 

Barry v. United States ex rel. Cunningham, 279 
U. S'. 597. 

Reed v. Commissioners, 277 U. S. 376. 

Britt v. Board of Canvassers, 172 N. C. 797. 

McDill v. Bd. of State Canvassers, 36 Wis. 498. 

Re Williams’ Contest, 270 N. W. (Minn.) 586. 

Since Congress has only power to pass upon the 
qualifications of its own members, and since Elizade 
is not a member of the House of Representatives, it 
is apparent that the House of Representatives does 
not possess the power to pass upon Elizade’s qualifica¬ 
tions to hold the office of Resident Commissioner. This 
being true, it becomes apparent that the power to pass 
upon this question must repose in the courts. 

THE DISTRICT COURT HAS JURISDICTION. 

It is not necessary to determine whether this suit 
should have been instituted as an action at law or as 
an action in equity. In the first place, Congress has 
wisely provided, Section 274 (a) of the Judicial Code 
(Title 28, U. S. C. A., Sec. 397), that in case the 
court shall find that a suit at law should have been 
brought in equity or a suit in equity should have been 
brought at law, the court shall order any amendments 
which may be necessary to conform them to the proper 
practice; that appropriate amendments shall be made 
and the cause shall proceed and be determined upon 
such amended pleadings rather than being dismissed. 
Under the practice which prevails in this jurisdiction, 
all suits, whether seeking legal or equitable relief, are 
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entitled “complaints” and are filed on the same docket 
of the court. In view of the above mentioned section 
of the Judicial Code, it was the duty of the court not 
to dismiss the complaint if it found that a court of 
equity was without jurisdiction but to require appro¬ 
priate amendments to the pleadings and permit the 
cause to be determined upon such amended pleadings. 

However, we submit that the equitable relief sought 
by this complaint is within the jurisdiction of the court 
and the court should have required the defendant to 
answer the complaint, and that ultimately the court 
should have granted the relief sought. 

U. S. EX REL FRIZZELL v. NEWMAN. 

In some jurisdictions, in the situation presented by 
this case, the plaintiff would have a legal remedy 
through the aid of a writ of quo warranto. See the 
case of United States ex rel. Frizzell v. Newman , 42 
App. D. C. 78, and the same opinion in 238 U. S. 537. 
In that case, Frizzell, a citizen and a taxpayer of the 
District of Columbia, sought a writ of quo warranto to 
test the right of Newman to hold the office of Com¬ 
missioner of the District of Columbia. It was con¬ 
tended that Newman was not a resident of the Dis¬ 
trict of Columbia for three years prior to his appoint¬ 
ment as required by an act of Congress, and that New¬ 
man was therefore ineligible to hold the office. This 
court held that Frizzell had the right to test the quali¬ 
fications of Newman to hold the office. The broad gen¬ 
eral principles dealing with that right on the part of 
the plaintiff were not denied by the Supreme Court 
of the United States. The Supreme Court narrowed 
its consideration of the case to the single question of 
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whether, under the Code, Frizzell was entitled to a 
writ of quo warranto without being himself a claim¬ 
ant for the office involved. On page 545 of the opinion 
of the Supreme Court is this language: 

“This case must, therefore, be determined ac¬ 
cording to the special language of that code, (Dis¬ 
trict of Columbia Code) in the light of general 
principles applicable to quo warranto, ...” 

The Supreme Court without denying any of the gen¬ 
eral principles enunciated by this court, held that the 
writ of quo warranto could not be issued unless the 
petitioner himself was a claimant to the office from 
which he sought to oust the respondent. It is our firm 
conviction, from a study of the decision of this court 
and the decision of the Supreme Court of the United 
States in the case of ex rel. Frizzell v. Newman, supra, 
that the plaintiff in that case, and consequently the 
plaintiff in this case, has a right to test the qualifica¬ 
tion of a public official to hold his office but that he 
may not employ a writ of quo warranto in making this 
test unless he asserts title to the office in himself. The 
result of this reasoning is that Frizzell, and conse¬ 
quently the plaintiff in this case, has no legal remedy 
for the enforcement of his right. In consequence, he 
must resort to a court of equity and seek to enforce his 
right through the medium of equitable principles and 
the equitable power of the District Court. As previ¬ 
ously pointed out, the Supreme Court of the United 
States narrowly confined itself to the single question 
of whether Frizzell could maintain a petition in quo 
warranto without being an active claimant to the office 
involved. This court approached the question with¬ 
out regard to any narrow construction of the District 
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of Columbia Code and considered the broad general 
questions involved in the plaintiff’s claim of right. 
Those broad general principles were not criticized by 
the Supreme Court of the United States and we nec¬ 
essarily conclude that the broad general principles thus 
enunciated by this court in ex rel. Frizzell v. Newman, 
supra, determine the law of this jurisdiction and es¬ 
tablish the right of the plaintiff in this case to maintain 
this suit. 

As illustrative of the principles upon which we rely 
which were enunciated by this court in ex rel. Frizzell 
v. Newman, supra, and which were neither criticized 
nor reversed by the Supreme Court of the United 
States, we find the following on page 86 of the opinion: 

‘‘It is settled law in this country that an indi¬ 
vidual citizen may sue to enforce the performance 
of a public duty or to restrain the violation of a 
public right. Union P. R. Co. v. Hall, 91 U. S. 343, 
23 L. Ed. 428; Downing v. Ross, 1 App. D. C. 251.” 

Again on page 87 of the opinion of this court appears 
the following: 

“* * * But w h cre ^ is sought to enforce a pub¬ 
lic right, the people become the real party, and 
the relator is only required to show that he is in¬ 
terested as a citizen in having the laws executed 
and enforced. Height Ct. v. State, 11 Ill. 202.” 

Again on page 88 of its opinion, this court quoted 
with approved the following from ex rel. Hann v. 
Bedell, 67 N. J. L. 148: 

“* * * As a taxpayer and inhabitant of the city, 
subject to its municipal government, he (the re¬ 
lator) is interested in the due selection of its offi¬ 
cers, and is entitled to interpose by information 
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in the nature of a quo warranto when such officers 
have been illegally selected.” 

On page 89 of this opinion, the court, in quoting from 
ex rel. White v. Barker, 116 Iowa 96, approved the fol¬ 
lowing language: 

“* * * A private citizen and taxpayer is un¬ 
doubtedly interested in the duties required of the 
several public officials who are authorized to levy 
taxes. This is not a contest over an office, as were 
many of the cases cited in appellee’s brief, but a 
matter of public interest in which the relator has 
a special interest by reason of being a contributor 
to the funds.” 

Again on page 91 of its opinion, this court approved 
the following quotation from ex rel. Dowdall v. Dahl, 
69 Minn. 108: 

“* * * The attorney general has refused his con¬ 
sent to the institution of the proceeding, and, if 
his refusal is conclusive, that would end the mat¬ 
ter. If this be so, there could not be, in the nature 
of things, any person who would be permitted to 
file an information as against an appointee to a 
public office, without the consent of the attorney 
general, the result being anomalous in that, if the 
office were elective, a private party personally in¬ 
terested might proceed in the absence of consent, 
but, if it were appointive, the matter would be 
wholly in the control of the law officer of the State. 
No person could show that if an incumbent of any 
certain appointive office was found ineligible, and, 
for that reason, ousted from the place, he would 
be entitled to or would become a successor.” 

Again on page 93 of its opinion this court referred 
with approval to the case of Lamoreaux v. Ellis, 89 
Mich. 146, holding that if the attorney general refused 
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to bring an action of quo warranto, he would be com¬ 
pelled to do so by mandamus at the suit of a citizen and 
taxpayer. 

“ * * * The court was led to this conclusion upon 
the reasoning that any other course would leave it 
in the power of the attorney general and prosecut¬ 
ing attorney to arbitrarily retain in office a per¬ 
son disqualified by law to hold it.” 

On this point, this court quoted with approval on 
page 94 of its opinion: 

u • * * t jf the attorney general and prosecuting 
attorney can refuse, for no good reason, to file an 
information of this kind upon the relation of one 
who claims that he was legally elected to an office, 
or of any elector, citizen, and taxpayer, who is in¬ 
terested in the due administration of public af¬ 
fairs, then it may happen that, if both of these offi¬ 
cers belong to the same political party as the in¬ 
cumbent of the office, they would for that reason 
refuse to move in the matter and keep in any 
county office for the full term a person not legally 
elected or legally qualified to hold it. . . . The pub¬ 
lic are vitally concerned in every election. What 
particular individual shall hold a particular office 
is not of so much consequence, but it is vital to the 
existence of a free government that there shall be 
a free, legal ballot, and an honest count; and that 
no one shall be permitted to hold an office not 
legally elected thereto, or qualified under the Con¬ 
stitution to hold it, if any elector and taxpayer 
shall object. Every honest citizen is interested 
and concerned in this matter, and has the legal 
right to be so. The courts ought not to consent to 
any holding which will put the power arbitrarily 
and without remedy or redress into the hands of 
any one, two, or three men to prevent a candidate 
for office from establishing his election to any 
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office, or any citizen from inquiring in good faith 
into the rights of any person to hold an office. 
This would certainly be the result of the position 
taken by the attorney general.’ ” 

Again on page 97 of its opinion, this court says that 
since all officers are appointed in this District, any citi¬ 
zen or taxpayer is sufficiently interested to maintain a 
suit to determine the qualifications of an incumbent 
of a public office. 

Again on page 98 of its opinion, this court recog¬ 
nizes that a citizen and a taxpayer has the power to 
challenge the right of any officer to hold unlawfully any 
office in the District. 

The theory of this court in enunciating the foregoing 
principles is that the right to challenge the incumbent 
of a public office is not a right which exists in the inter¬ 
est of any individual; it is an action to protect the pub¬ 
lic against usurpation. The suit is in the larger sense 
directed against the right of the incumbent to hold the 
office. These principles recognize the fact that each 
member of the public has a sufficient interest in public 
office to enable him to act so as to prevent usurpation 
of the office and thus preserve the principles upon 
which our government is founded. 

In the second part of its opinion in the case of Friz¬ 
zell v. Newman, supra, this court clearly points out 
that the question is not a political one. This portion of 
its opinion was not in any manner criticized or reversed 
by the Supreme Court of the United States and the 
opinion of this court on this point stands as the latest 
enunciation of the law of this District. The reasoning 
in the opinion of this court in the Frizzell v. Newman 
case, supra, is also applicable to the case at bar. 
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A careful consideration of the decision of this court 
and the decision of the Supreme Court of the United 
States in the case of Frizzell v. Newman, swpra, con¬ 
vinces us that a citizen and a taxpayer has the right 
and the power to challenge the qualification of any in¬ 
cumbent of any public office in the District of Colum¬ 
bia. However, he may not proceed by a petition in quo 
warranto unless he is seeking title to the office for him¬ 
self. Since he may not proceed in quo warranto, it is 
respectfully submitted that he has no legal remedy. 
Being without a remedy on the law side of the court 
and being without a remedy in Congress, it follows that 
the plaintiff’s only forum for relief is a court of equity. 

“It is the province of a court of equity to accord 
a remedy in any case which involves a right which 
the common law cannot enforce. If the law, by 
reason of its universality, does not afford a rem¬ 
edy, a resort to equity is said to be authorized. In¬ 
deed, it is said that the absence of a plain and ade¬ 
quate remedy at law is the only test of equity 
jurisdiction. The office of equity is to supplement 
and not to supplant, the law. The origin of the 
chancery court’s assumption of power seems to 
have been the lack of a legal remedy. However 
this may be, if the court of law does not offer a 
remedy to a litigant, he may be granted appro¬ 
priate relief by the chancery court.” 19 Am. Jur. 
Page 107, Section 100. 

No case has been cited and no case can be found 
wherein a court is asked to grant the relief which is 
prayed in this case. The jurisdiction of a court of 
equity is not determined by precedent. Historically, 
the jurisdiction of a court of equity has progressively 
expanded to meet the growing needs and demands of 
society. Historically, as well as today, the conscience 
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of the Chancellor has always moved him to act in a sit¬ 
uation where no remedy existed without the interven¬ 
tion of equity. In the case at bar, no relief can be 
obtained in a court of law and there is no remedy in 
Congress. In this situation, there is no one except a 
court of equity to whom an appeal can be made for a 
determination of the issues in this case. 

The bill of complaint avers, and the motion to dis¬ 
miss admits, that a continuing wrong exists and will 
continue to exist without the intervention of an arm 
of the government. The only governmental agency to 
whose attention this wrong can be called is a court of 
equity. The necessity for a forum possessing expan¬ 
sive powers, able to cope with any situation regardless 
of the lack of precedent is forcibly demonstrated by 
this and analogous situations where the defendant ob¬ 
jects to the exercise of jurisdiction solely on the ground 
that he is unable to find a precedent. 

“* * * The jurisdiction of a court of equity does 
not depend upon the mere accident whether a court 
has, in some previous case or at some distant pe¬ 
riod of time, granted relief under similar circum¬ 
stances, but rather upon the necessities of man¬ 
kind and the great principles of natural justice, 
which are recognized by the courts as a part of the 
law of the land, and which are applicable alike to 
all conditions of society, all ages, and all people. 
. . . Where it is clear that the circumstances of 
the case in hand require an application of those 
principles, the fact that no precedent can be found 
in which relief has been granted under a similar 
state of facts is no reason for refusing it.” 
Gavin v. Curtin, 171 Ill. 640, 647. 
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See also: 

Boring v. Ott , 119 N. W. (Wis.) 865. 

Watson v. Sutherland , 5 Wall. 74. 

Boyce v. Grundy, 3 Pet. 210. 

10 R. C. L. 378, Paragraph 129. 

CONCLUSION. 

In conclusion, it is respectfully submitted that this 
case involves (1) a judicial and not a political ques¬ 
tion; (2) that the District Court has jurisdiction of 
the subject matter and the parties; (3) that there being 
no legal remedy, a court of equity has full jurisdiction 
to grant the relief sought by the complaint; (4) that 
the plaintiff has a sufficient interest to enable him to 
maintain this action; and (5) that the complaint states 
a real controversy between the parties. 

For the foregoing reasons it is respectfully sub¬ 
mitted that this case should be reversed with directions 
to the lower court to overrule the motion to dismiss; 
to require the defendant to answer the complaint; and 
then to proceed to a speedy determination of the cause 
on its merits. 

Respectfully submitted, 

H. L. McCormick, 

Attorney for Appellant. 

H. L. McCormick, 

Clair L. Stout, 

Munsey Building, 

Attorneys for Appellant. 
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IN THE 


tSJmteb States Court ot Appeals 

FOR THE DISTRICT OF COLUMBIA 


No. 7323 


Porfirio U. Sevilla, Appellant, 
v. 

Joaquin M. Elizalde, Appellee. 


BRIEF OF APPELLEE. 


This case is here on appeal from the action of the 
District Court of the United States for the District of 
Columbia in sustaining a motion of Appellee (Defen¬ 
dant below) to dismiss the complaint of Appellant 
(Plaintiff below) in Civil Action No. 328, filed October 
17, 1938; the order dismissing complaint filed Novem¬ 
ber 21,1938; notice of appeal having been filed Decem¬ 
ber 8, 1938, the assignments of error and designation 
of record on appeal being found in the transcript of 
record, page 8. 
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STATEMENT OF THE CASE AND PROCEEDINGS 
IN LOWER COURT. 

Appellant here brought action in the District Court 
in a complaint alleging substantially, as follows: 

That Appellee (Defendant below) was not eligible 
to appointment as Resident Commissioner of the Com- 
monwealth of the Philippines to the United States and 
should be prevented from assuming and exercising the 
duties of said office because of alleged failure on the 
part of Appellee to meet the qualifications of certain 
provisions of the laws of the Philippine Islands and 
its Constitution and laws of the United States, and 
that the said Appellee had not been properly appointed 
to said office and did not otherwise possess the qualifi¬ 
cations requisite to the office of Resident Commissioner 
of the Philippine Islands to the United States, and 
that his attempt to exercise the powers and responsibil¬ 
ities of the said office, or to enjoy the privileges and im¬ 
munities of the office would constitute a usurpation of 
power and an encroachment upon the inherent right of 
the citizens of the Philippines to have their officials se¬ 
lected from among the class eligible to hold office under 
the Constitution and laws of the United States and the 
Constitution and laws of the Commonwealth of the 
Philippines. The complaint prayed that Appellee be 
enjoined and restrained from exercising the powers, 
duties and functions of the office, one of which duties 
and prerogatives of the said Resident Commissioner to 
the United States is that he is entitled to a seat in the 
House of Representatives of the United States Con¬ 
gress, with the right of debate, but without the right 
of vote. The complaint shows no claim on the part of 
Appellant (Plaintiff below) to the office to which Ap¬ 
pellee had been appointed, nor any right or interest on 
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the part of Appellant in said office, the entire complaint 
being based upon the alleged lack of qualifications in 
Appellee to be appointed to the office and certain al¬ 
leged features of the method of his appointment by the 
President of the Commonwealth. (T. of R. pages 1, 2, 
3 and 4.) 

To that complaint Appellee moved the District Court 
to dismiss for the following reasons: 

(1) Because the complaint raised a political and not 
a judicial question and that the Court is without juris¬ 
diction over the subject-matter; 

(2) That both Plaintiff and Defendant are neither 
citizens of the United States nor aliens but, by the ex¬ 
press language of the complaint, are, in fact, citizens 
of the Commonwealth of the Philippine Islands and 
that their rights as such and their interests are defined 
and established by the Constitution, laws and statutes 
of the Commonwealth of the Philippines, and are deter¬ 
minable, if in controversy, by proper process under 
that Government; 

(3) For the reason that determination of the qualifi¬ 
cations of Defendant (Appellee), with respect to the 
office to which he has been appointed, is within the ex¬ 
clusive determination of the House of Representatives 
where, under the laws, if qualified, he is entitled to a 
seat; 

(4) Because the complaint states no case or contro¬ 
versy between the parties; 

(5) Because complaint shows no facts constituting 
sufficient interest of Plaintiff entitling him to relief; 

(6) For the reason that Plaintiff neither alleges nor 
shows any irreparable injury, actual or threatened; 
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(7) That the declaratory judgment, sought by the 
complaint, lies beyond the power of the Court, and 

(8) That the relief prayed for would be a judicial 
interference with the lawful administrative or appoint¬ 
ive power, over which the Court is without jurisdiction. 
(T. of R. pages 5 and 6.) 

The District Court ordered that the complaint be dis¬ 
missed for the reasons that it (1) raised a political and 
not a judicial question, (2) show’s insufficient interest 
of Plaintiff to warrant equitable intervention and 
(3) states no controversy between the parties. (T. of 
R. page 7.) 


ARGUMENT. 

The decision of the United States District Court for 
the District of Columbia follows, in spirit and letter, 
the well settled doctrine of this and other courts of the 
United States over a period of several generations and 
covering situations and cases extending virtually from 
coast to coast. In fact, so well settled are the points 
raised by the complaint and determined by the District 
Court that the subject-matter here under analysis be¬ 
comes almost academic. The District Court is not 
in error, as alleged in this appeal of Appellant, but is, 
in fact, on so solid a legal foundation for its determina¬ 
tion, that the challenge of its decision, upon the points 
relied upon in this appeal, would seem to approach the 
frivolous. 

Point (1)—Complaint raises a political and not a 
judicial question, and the court is without jurisdiction 
over the subject-matter. 
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In the following cases, the courts decided and fol¬ 
lowed the general principle that equity has no jurisdic¬ 
tion in matters of a political nature: 

Luther v. Borden , 7 How. 1, 47, 12 L. ed. 581, 
601; 

dies v. Harris, 189 U. S. 475, 47 L. ed. 909; 

Green v. Mills, 69 Fed. 852, 25 U. S. App. 383,16 
C. C. A. 516, citing In Re Sawyer, 124 U. S. 
200; Georgia v. Stanton, 6 Wall. 50; Sheridan 
v. Calvin, 78 Ill. 237; 

Markert v. Sumpter County, 60 Fla. 328, 53 So. 
613; 

Heffran v. Hutchins, 160 Ill. 550, 43 N. E. 709; 

Shoemaker v. Des Moines, 129 la. 244,105 N. W. 
520, 3 L. R. A. (N. S.), 382 and Note; 

Fletcher v. Tuttle, 151 Ill. 41, 37 N. E. 683. 

In absence of enabling statute, equity will not lie 
for the purpose of testing title to an office, that being a 
subject determinable by writ of quo warranto. 

In Re Sawyer, 124 U. S. 200, 210, 31 L. ed. 402, 
405; 

State v. Van Beek, 87 la. 569, 54 N. W. 525, 19 
L. R. A. 622; 

Hagner v. Hayberger, 7 Watts & S., Pa. 104, 42 
Am. Dec. 220. 

Equity has no jurisdiction to interfere with public 
duties of any department of government, except for 
protection of rights of property and under special cir¬ 
cumstances. 

Heffran v. Hutchins, 160 HI. 550, 43 N. E. 709, 
52 A. S. R. 353 {supra). 

Courts have uniformly refused to interfere by in¬ 
junction in controversies relating to public office. 
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Aldcrson v. Kanawha County Ct., 32 W. Va. 640, 
9 S. E. S68, 5 L. R. A. 334. 

The right of anyone to hold public office will not be 
defended by equity nor ■will a court interfere by in¬ 
junction to prevent anyone from entering upon duties 
of a public office. 

People v. Barrett, 203 Ill. 99, 67 N. E. 742; 

State v. Aloe, 152 Mo. 456, 54 S. W. 494, 47 L. 
R. A. 393. 

Point (2)—The rights and interests of both plaintiff 
and defendant in the subject matter of the complaint 
are defined and established if in controversy, by the 
Constitution, law and statutes of the Government of 
the Commonwealth of the Philippines. 

On the face of the complaint, and in fact, neither 
Plaintiff nor Defendant is a citizen of the United 
States, nor is either of them an alien. 

23 Op. Atty. Gen. 370,1901; 

23 Op. Atty. Gen. 402,1901; 

In Re Rallos, 241 Fed. 686; 

Morrison v. California, 291 U. S. 82; 

In Re Rena, 50 Fed. (2) 606. 

But both are admittedly citizens of the Common¬ 
wealth of the Philippine Islands by authority of an Act 
of Congress approved March 24,1934 (Public No. 127, 
73rd Congress). 

The Government of the Commonwealth of the Phil¬ 
ippine Islands and all the executive, administrative, 
legislative and judicial powers of all the executives 
and other officers of the Philippine Islands are defined 
and established by the Constitution of the Common- 
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wealth of the Philippine Islands, adopted by the Phil¬ 
ippine Constitutional Convention on February 8, 1935, 
approved by the President of the United States on 
March 23, 1935, as conforming substantially with the 
provisions of the Independence Act passed by Con¬ 
gress and approved March 24, 1934 (supra) and which 
Constitution and Ordinance appended thereto was pro¬ 
claimed to be the fundamental law of the Common¬ 
wealth of the Philippine Islands by the Secretary of 
War of the United States acting for the President of 
the United States under the terms of the Independence 
Act which proclamation issued on the 15th day of No¬ 
vember, 1935. (House Document No. 400, 74th Con¬ 
gress 2d Session.) 

All laws of the Philippine Islands in force prior to 
the adoption of the Constitution of the Commonwealth 
of the Philippines and all courts and all officers and 
employees of the Government of the Philippine Islands 
were continued in force and effect and in office, unless 
inconsistent with said Constitution until such laws and 
the provisions respecting such courts and officers are 
changed by laws duly passed by the National Assem¬ 
bly of the Philippine Islands. 

Sections 2, 3 and 4 of Article 15 of the Philip¬ 
pine Constitution. 

Clearly, therefore, any rights or interests of either 
Plaintiff or Defendant in the subject matter of the 
complaint are defined and established by the said Con¬ 
stitution and laws and such rights and interests, if in 
controversy, are properly determinable and fully and 
adequately determinable by proper process under the 
laws of the Government of the Commonwealth of the 
Philippines. 
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Point (3)— Exclusive right to determine the qualifi¬ 
cation of Defendant to a seat in the United States 
House of Representatives is vested in the House of 
Representatives itself and where it acts and makes its 
determination its judgment is beyond review by any 
court. 

Under Section 5 of Article 1 of the United States 
Constitution “Each House shall be the judge of the 
elections, returns and qualifications of its own mem¬ 
bers # This principle is so well fixed as to be 

almost academic. 

District Courts have no authority to judge the man¬ 
ner in which such members were elected or interfere 
with the Governor in furnishing them election certif¬ 
icates. 

Keogh v. Horner, 8 Fed. Supp. 933. 

The Senate and the House of Congress are clothed 
with the judicial authority to investigate and deter¬ 
mine the elections, returns and qualifications of its 
members. 

Barry v. U. S. ex rel. Cunningham, 279 U. S. 597, 
613. 

That power carries wdth it authority to take all nec¬ 
essary steps to obtain the information on which to de¬ 
cide such qualifications. 

Reed v. Delaware County, 277 U. S. 376, 388, 
72 L. ed. 924, 926, 48 Sup. Ct. Rep. 531. 

It is within the sole discretion of the House whether 
to seat one who presents himself claiming all the 
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rights of membership pending an investigation of, and 
adjudication upon the validity of his election. 

Barry v. U. S. ex rel. Cunningham (supra). 

Membership in the House is limited to representa¬ 
tives elected from the forty-eight States. 

Section 2, Article 1, United States Constitution. 

But as to delegates representing territories of the 
United States authorized by law to take seat in the 
House of Representatives, the House itself has exclu¬ 
sive and plenary authority to determine their qualifi¬ 
cations and investigate all questions touching the right 
of a delegate to hold a seat in that body and such au¬ 
thority has not been questioned. 

Hinds Precedents 1, Section 423, p. 395. 

On the exclusive right of the House in such matters, 
see also 

Britt v. Board of Canvassers, 1916, 172 N. C. 
797, 99 S. E. 1005; 

McDill v. Board of State Canvassers, 36 Wis. 
498,505; 

In Re Williams Contest, Minn. 1936, 270 N. W. 
586, 198 Minn. 516. 

Point (4)—Complaint states no case or controversy 
between the parties and is, therefore, beyond the juris¬ 
diction of this court within the meaning of Article 3 
of the Constitution and the provisions of the judicial 
code. 

Willing v. Chicago Auditorium, 277 U. S. 274, 
290, 72 L. ed. 880, 885; 

Muskrat v. U. S., 219 U. S. 346, 55 L. ed. 246; 
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XJ. S. v. Hamburg American Packet, etc., 239 
U. S. 466, 60 L. ed. 387; 

Keller v. Potomac Electric Power Co., 261 U. S. 
428, 444; 67 L. ed. 731, 736; 

See also principle in South Spring Illinois Min¬ 
ing Co. v. Amador Medn. Coal Mining Co., 
125 U. S. 300, 36 L. ed. 712; 

Also Stewart v. Virginia, 117 U. S. 612, 29 L. ed. 
1006; 

Pacific Livestock v. Lewis, 241 U. S. 440, 447, 
60 L. ed. 1084,1096. 

The above covers basically the points raised in this 
appeal or relied upon by Appellant. 

But Appellant, in a purely negative fashion, seems 
to place some reliance on the case of United States ex 
rel. Frizzell v. Newman, 42 App. D. C. 78, 238 U. S. 537. 

At the time of the Frizzell case, a statute of the Dis¬ 
trict of Columbia permitted an “interested person” to 
bring action quo warranto, through an attorney, in the 
name of the United States, if the Attorney General and 
the District Attorney refused to bring the action in 
the name of the United States ex rel. The Attorney 
General and the District Attorney did refuse to bring 
the action, and Frizzell proceeded under the authority 
of the statute, through a verified petition for leave to 
file the writ in the Supreme Court, through an attor¬ 
ney, bringing in the name of the United States, as pro¬ 
vided for in the Code. 

The Supreme Court of the District of Columbia dis¬ 
missed the petition on jurisdictional grounds. 

The decision was appealed to the Court of Appeals 
for the District, and, in a lengthy opinion, the Court 
reversed the lower Court and held that Frizzell, under 
the Code, being an interested party, had a right to 
bring the writ of quo warranto, as provided in the 
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Code. The case was remanded for trial. And on the 
trial of the merits, a jury in the District Court ren¬ 
dered a verdict restraining Newman from exercising 
the duties of his office. Newman appealed to the Su¬ 
preme Court of the United States on a writ of error. 

It will be noted that the appellate court had based its 
decision in that case on an interpretation of the perti¬ 
nent provisions of the Code of the District of Columbia 
relating to quo warranto. It will also be noted that 
Appellant here did not bring his complaint under the 
District Code, nor could he obviously be entitled to 
bring it under the provisions of that Code. 

The provisions of the Code were as follows: 

Title 24, page 335, section 231, Code of the District 
of Columbia of 1929, provides, as follows: 

“231. Against Whom Issued.—A quo warranto 
may be issued from the Supreme Court of the Dis¬ 
trict in the name of the United States— 

“First. Against a person who usurps, intrudes 
into or unlawfully holds or exercises within the 
District a franchise or public office, civil or mili¬ 
tary, or an office in any domestic corporation. 

“Second. Against any one or more persons who 
act as a corporation within the District without 
being duly authorized, or exercise within the Dis¬ 
trict any corporate rights, privileges, or franchises 
not granted them by the laws in force in said Dis¬ 
trict. 

“And said proceedings shall be deemed a civil 
action. (March 3, 1901, 31 Stat. 1419, c. 854, sec. 
1538.) 

“232. Who May Institute.— The Attorney Gen¬ 
eral or the district attorney may institute such pro¬ 
ceeding on his own motion, or on the relation of a 
third person. But such writ shall not be issued on 
the relation of a third person except by leave of the 
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court, to be applied for by the relator, by a petition 
duly verified, setting forth the grounds of the ap¬ 
plication, or until the relator shall file a bond with 
sufficient surety, to be approved by the clerk of the 
court, in such penalty as the court may prescribe, 
conditioned for the payment by him of all costs 
incurred in the prosecution of the writ in case the 
same shall not be recovered from and paid by the 
defendant. (Mar. 3, 1901, 31 Stat. 1420, c. 854, 
Sec. 1539.) 

“233. If Attorney General and District At¬ 
torney Refuse. —If the Attorney General and Dis¬ 
trict Attorney shall refuse to institute such pro¬ 
ceeding on the request of a person interested, such 
person may apply to the court by verified petition 
for leave to have said writ issued; and if in the 
opinion of the court the reasons set forth in said 
petition are sufficient in law the said writ shall be 
allowed to be issued by any attorney, in the name 
of the United States, on the relation of said inter¬ 
ested person, on his compliance with the condition 
prescribed in Section 232 of this title as to security 
for costs. (Mar. 3, 1901, 31 Stat. 1420, c. 854, sec. 

1540. ) 

“234. Relator Claiming Office. —When such 
proceeding is against a person for usurping an of¬ 
fice, on the relation of a person claiming the same 
office, the relator shall set forth in his petition the 
facts upon which he claims to be entitled to the 
office. (Mar. 3, 1901, 31 Stat. 1420, c. 854, sec. 

1541. ) 

Mr. Justice Lamar rendered the opinion of the Su¬ 
preme Court of the United States, stating, as follows: 

“These provisions (Code sections) have never 
received judicial interpretations. This case there¬ 
fore must be determined according to the special 
language of the Code, in the light of general prin¬ 
ciples applicable to quo warranto (Italics ours.) 
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Proceeding to judge the case according to this for¬ 
mula, Justice Lamar continued: 

“The language of the Code, supported by the 
history and policy of the law, sustains the proposi¬ 
tion that one who has no interest except that which 
is common to every other member of the public is 
not entitled to use the name of the government in 
quo warranto proceedings. For if the allegations 
in such a suit by a private citizen set out any 
cause of action at all, it shows on its face that it 
was a cause of action belonging to the whole body 
of the public, and which, therefore, should be pros¬ 
ecuted by the public representative. 

The rule is the same regardless whether the of¬ 
fice is elective or appointive. For in neither case 
is there any intent to permit the public office to 
be the subject-matter of private litigation at the 
instance of one who has no interest therein which 
differs from that of every other member of the 
public. The claim that this construction makes the 
statute nugatory cannot be sustained, for the stat¬ 
ute, as already pointed out, gives a person who 
has been unlawfully ousted before his term ex¬ 
pired, a right, on proof of interest, to the issuance 
of the writ, and there might be cases under the 
civil service law in which the relator would have 
an interest and therefore a right to be heard. 

“8. The conclusion that the relator must have a 
personal interest in the office before he can sue in 
the name of the United States is strengthened by 
the fact that the courts of the District not only 
have jurisdiction to issue quo warranto against 
officers of the District, but against all those, at¬ 
tached to the seat of government, who held a stat¬ 
utory office. For, if a private citizen and taxpayer 
could institute quo warranto proceedings to test 
the title to the office of civil commissioner of the 
District, he could, under the same claim of right, 
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institute like proceedings against any of those stat¬ 
utory officers of the United States who, in the Dis¬ 
trict, exercise many important functions which 
affect persons and things throughout the entire 
country.” 

#*••••• 

Judgment reversed and case remanded with in¬ 
structions to dismiss the quo warranto proceed¬ 
ings. 

Appellant attempts now to argue that by virtue of 
that decision of the Supreme Court of the United 
States, he has the right to bring this action. 

He admits he has no legal right. (Brief of Appel¬ 
lant, P. 11.) He bases his claim to a right of action on 
the argument that because the Supreme Court of the 
United States did not directly repudiate the argument 
or decision of the lower Court, but proceeded to judge 
the case under its own premises, that the premises and 
arguments of the lower court still stand as to him. 
This argument of the Appellant is directly contrary to 
the express reasoning of the Supreme Court of the 
United States, wherein the Court established the prem¬ 
ises controlling the writ of quo warranto. Mr. Justice 
Lamar stated this succinctly: 

“These provisions (Code sections) have never 
received judicial interpretation. This case, there¬ 
fore, must be determined according to the special 
language of the Code, in the light of general prin¬ 
ciples applicable to quo warranto.” 

From this it is, therefore, apparent that the founda¬ 
tion for the Appellant’s arguments crumble and are 
rendered impossible of support. 

Clearly, the Frizzell case is wholly inapplicable to 
the points relied upon in this case by Appellant. It 
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has no bearing whatever on the question of whether the 
District Court ruled properly in the instant case which 
arises out of a complaint wholly different from that in¬ 
volved in the Frizzell vs. Newman case and partaking 
of none of the points raised in that case. 

Appellant here, taking the inapplicable Frizzell case, 
appeals to equity on the ground that as he has a right, 
but no legal remedy. 

The fallacy of his position, however, is found in his 
failure to establish any right, but to proceed in equity 
without one. Manifestly, Appellant has had no wrong 
done to him, under the determination of the Court, nor 
does he have a right to test the qualifications of the 
Appellee to the office involved, under the same decision. 

The application of the Frizzell case to the case at bar 
is a fictitious application of a judicial determination to 
a right which has not been shown to exist, or an injury 
not shown to have been suffered. 

CONCLUSION. 

Wherefore, Appellee respectfully submits that the 
District Court ruled in accordance with well established 
law in dismissing the complaint herein for the follow¬ 
ing reasons: 

(1) That a political rather than a judicial question is 
raised, over which the Court has no jurisdiction; 

(2) That the complaint shows insufficient interest in 
Plaintiff to warrant judicial intervention, and 

(3) That no controversy between the parties has 
been shown. 

For the reasons given, Appellee prays this Court to 
sustained the action of the lower court in so determin- 
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ing, affirm its decision and order, and dismiss the ap¬ 
peal herein, with costs against Appellant. 

Respectfully submitted, 

Hawes & Walsh, 

By Raymond A. Walsh, 
Attorneys for Appellee. 


Lt. Col. Fred W. Llewellyn, 

Lt. Col., Jiiflge Advocate General’s Dept., 
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; Major J. PUReynolds Scott, 

Major, Judge Advocate General’s Dept., 
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